
FEDERA L M INE SA FETY A ND HEA LTH REVIEW  COM M ISSION
1244 SPEER BOULEVA RD # 280

DENVER, CO 80204-3582
303- 844- 3577/ FA X 303- 844-5268

Ju ne 24, 1997
SECRETA RY OF LA BOR, : CIVIL PENA LTY PROCEEDING
  M INE SA FETY A ND HEA LTH :
  A DM INISTRA TION ( M SHA ), : Dock et No. WEST 95- 339- M

Petitioner : A .C. No. 05-00860-05537
:

v. :
: Specifica tion A g g reg a tes

M OBILE PREM IX SA ND & GRA VEL :
  COM PA NY, :

Respondent :
:
:

SECRETA RY OF LA BOR, : CIVIL PENA LTY PROCEEDINGS
 M INE SA FETY A ND HEA LTH :
  A DM INISTRA TION ( M SHA ), :

Petitioner :
v. :

:
DON DEWILD, em ployed by : Dock et No. WEST 96-223-M
  M OBILE PREM IX SA ND & GRA VEL : A .C. No. 05-00860-05540 A
  COM PA NY, :

Respondent :
:

K EITH BUESCHER, em ployed by : Dock et No. WEST 96-224 -M
  M OBILE PREM IX SA ND & GRA VEL : A .C. No. 05-00860-05541 A
  COM PA NY, :

Respondent :
: Specifica tion A g g reg a tes

DECISION

A ppea rances: K risti Floyd, Esq., Office of the Solicitor, U.S. Depa rtm ent of La bor,
Denver, Colora do, for Petitioner;
La u ra  E. Bevera g e Esq., Ja ck son &  K elly, Denver, Colora do, for
Respondents.

Before: Ju dge M anning
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These ca ses a re before m e on petitions for a ssessm ent of civil pena lty filed by the
Secreta ry of La bor, a cting  throu g h the M ine Sa fety a nd Hea lth A dm inistra tion ( "M SHA "),
a g a inst M obile Prem ix Sa nd a nd Gra vel Com pa ny ( "M obile Prem ix"), Don DeW ild, a nd K eith
Bu escher, pu rsu a nt to sections 105 a nd 110 of the Federa l M ine Sa fety a nd Hea lth A ct of
1977, 30 U.S.C. '' 815 a nd 820 ( the "A ct").  The cita tion in ea ch petition, No. 4423012,
a lleg es tha t the respondents viola ted 30 C.F.R. ' 56.16002 ( c).  The cita tion a lso a lleg es tha t
the viola tion w a s of a  significa nt a nd su bsta ntia l na tu re a nd w a s ca u sed by the opera tor's
u nw a rra nta ble fa ilu re to com ply with the sa fety sta nda rd. 

A  hea ring  w a s held in these ca ses in Denver, Colora do.  A t the beg inning  of the
second da y of the hea ring , cou nsel for the pa rties a nnou nced tha t they rea ched a  settlem ent of
a ll issu es in these ca ses.  ( Tr. 282- 84).  Su bsequ ently, the Secreta ry filed a  m otion for a pprova l
of settlem ent incorpora ting  a ll of the term s a nd conditions of the settlem ent. 

In the m otion, the Secreta ry sta tes tha t ba sed on "a dditiona l inform a tion presented in
the cou rse of this litig a tion, cou nsel for the Secreta ry ha s conclu ded tha t insu fficient evidence
exists to pu rsu e the ' 110 ( c) pena lties a g a inst either M r. DeW ild or M r. Bu escher."  ( M otion
a t 3).  The Secreta ry a g rees to withdra w a l the pena lties she proposed a g a inst M essrs. DeW ild
a nd Bu escher.  The Secreta ry a lso a g rees to redu ce the proposed pena lty a g a inst M obile Prem ix
from  $2,000 to $1,600.  In redu cing  the pena lty, the Secreta ry considered "certa in m itig a ting
fa ctors, inclu ding  the fa ct tha t the em ployees referenced in the cita tion ha d received lock ou t
a nd sa fety line tra ining , a s w ell a s the fa ct tha t there existed conflicting  evidence reg a rding  the
a ctu a l ha za rd present."  ( M otion a t 4).  M obile Prem ix a g rees to pa y the a m ended pena lty. 
The pa rties do not seek  other m odifica tions to the cita tion.

I ha ve considered the representa tions, docu m enta tion, a nd the evidence presented a t the
hea ring , a nd I conclu de tha t the proffered settlem ent is a ppropria te u nder the criteria  set forth
in Section 110 ( i) of the A ct.

A ccording ly, the m otion for a pprova l of settlem ent is GRA NTED, the pena lties a g a inst
Don DeW ild a nd K eith Bu escher a re WITHDRA W N, a nd M obile Prem ix Sa nd & Gra vel
Com pa ny is ORDERED TO PA Y the Secreta ry of La bor the su m  of $1,600.00 within 30
da ys of the da te of this decision.  Upon pa ym ent of the pena lty, these proceeding s a re
DISM ISSED.

Richa rd  W. M a nning
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A dm inistra tive La w  Ju d ge
Distribu tion:

K risti Floyd, Esq., Office of the Solicitor, U.S. Depa rtm ent of La bor, 1999 Broa d w a y, Su ite
1600, Denver, CO 80202 -5716 ( Certified M a il)
La u ra  E. Bevera g e, Esq., JA CK SON &  K ELLY, 1660 Lincoln Street, Su ite 2710, Denver, CO
80264 ( Certified M a il)

RW M


